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DETAILED ACTION 
Status of the Claims 

Claim 49 is rejected under 35 U.S.C. 112, second paragraph. 

Claims 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, 23, 24, 26, 
27, 28, 29, 30, 31, 35, 38, 39, 44, 45, 46, 48, 49, 51, 52, 53, 54, 55, 56 and 57 are 
rejected under 35 U.S.C. 102(e) as being anticipated by Scott et al. 

Claims 50, 58 and 59 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Gardiner etal. 

Claims 37 and 60 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Scott et al. 

Claims 12, 21, 22, 25, 32, 33, 34, 36, 40, 41, 42 and 43 are objected to. 

Allowable Subject Matter 

The indicated allowability of claims 12, 15, 16, 19, 24, 26, 30, 31, 34, 36, 37 and 
47 in the previous office action is withdrawn in view of the newly discovered 
reference(s) to Scott et al. and Gardiner et al. Rejections based on the newly cited 
reference(s) follow. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 49 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 

for failing to particularly point out and distinctly claim the subject matter which applicant 

regards as the invention. 
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Claim 49 recites the limitation "said consoles" in lines 1-2. There is insufficient 
antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1 ) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims are rejected under 35 U.S.C. 102(e) as being anticipated by Scott et al. 
Regarding claim 1: 

Scott teaches periodically monitoring performance characteristics of resources 
used by a multi-tiered client/server application with one or more sensors in col. 1 lines 
45-47, lines 55-60, col. 7 lines 37-39 and Fig. 1 . The software utilized on the system of 
Fig. 1 is a multi-tiered client/server application. 

Scott teaches collecting information form said one or more sensors with one or 
more controllers and applying rule-based criteria to said information to determine the 
performance and/or availability of said resources or services in col. 1 lines 48-54, lines 
64-65, col. 2 lines 4-9 and col. 7 lines 48-50. 

Scott teaches modifying the behavior of said multi-tiered client/server application 
with one or more actuators, based on a comparison of said monitored performance 
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characteristics to one or more predetermined values in col. 1 lines 50-52, col. 2 lines 4-9 
and col. 7 lines 48-50. 

Regarding claim 2: 

Scott teaches wherein said comparison indicated that a particular action by a 
user of said application will result in an error or degraded performance in col. 7 lines 48- 
53. The action by the user of requesting a certain page from an application server that 
is not responding would cause an error or severely degraded performance. 

Regarding claim 3: 

Scott teaches wherein the user interface of said application is modified in the 
Abstract lines 11-15. The examiner is interpreting the term user interface to encompass 
all parts of the interface between the user and the requested data, thereby including the 
connections that are made through to the application server, and not solely a graphical 
user interface. 

Regarding claim 4: 

Scott teaches wherein the functionality of the application is curtailed in col. 2 
lines 10-16 and col. 7 lines 48-53. If a particular application server is restarted and 
therefore unable to be used, the functionality of the overall application is curtailed. 

Regarding claim 5: 

Scott teaches one or more sensors configured to check the availability and/or 
performance of resources required by a multi-tiered client/server application in col. 1 
lines 45-47, lines 55-60, col. 7 lines 37-39 and Fig. 1 . The software utilized on the 
system of Fig. 1 is a multi-tiered client/server application. 
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Scott teaches one or more controllers configured to collect information from said 
one or more sensors and apply rule-based criteria to said information to determine the 
performance and/or availability of said resources in col. 1 lines 48-54, lines 64-65, col. 2 
lines 4-9 and col. 7 lines 48-50. 

Scott also teaches one or more actuators configured to modify the behavior of 
said multi-tiered client/server application based on information collected by said one or 
more controllers in col. 1 lines 50-52, col. 2 lines 4-9 and col. 7 lines 48-50. 

Regarding claim 6: 

Scott teaches one or more consoles in col. 1 line 63. Scott teaches a user. In 
order for a user to be involved the system necessarily includes one or more consoles. 
Regarding claim 7: 

Scott teaches wherein the sensors measure performance characteristics of 
various components of said multi-tiered client/server application in col. 1 lines 45-47, 
lines 55-60, col. 7 lines 37-39 and Fig. 1. 

Regarding claim 8: 

Scott teaches wherein said measurements are communicated to said one or 
more controllers in col. 1 lines 46-47 and col. 7 lines 39-50. 
Regarding claim 9: 

Scott teaches wherein said one or more controllers decide upon a course of 
action based on measurements of performance characteristics of components of said 
multi-tiered client/server application in col. 1 lines 53-58 and col. 7 lines 39-50. 

Regarding claim 10: 



Application/Control Number: 09/853,371 Page 6 

Art Unit: 2113 

Scott teaches wherein said one or more controllers apply rules to modify the 
behavior of said application in col. 1 lines 53-58, lines 64-65 and col. 7 lines 39-50. 
Regarding claim 11: 

Scott teaches wherein said rules can be built-in or user-defined in col. 1 lines 62- 
65 and col. 7 line 48. 

Regarding claim 13: 

Scott teaches wherein said one or more controllers send information to said 
console for output to a user of said application in col. 7 lines 50-53. 
Regarding claim 14: 

Scott teaches wherein said one or more controllers send messages to said one 
or more actuators to effect modification of the behavior of said application in col. 1 lines 
50-52 and col. 7 lines 49-50. 

Regarding claim 15: 

Scott teaches wherein said one or more sensors are embedded in the application 
code of said various components of said application. This limitation is inherent to the 
function of the system of Scott. Because all the components of the system are software 
controlled and software does all of the measurements of the system of Scott, the 
sensors must necessarily be embedded in the application code. 

Regarding claim 16: 

Scott teaches wherein said one or more sensors utilize software calls to an 
operating system supporting the execution of said various components of said 
application. . This limitation is inherent to the function of the system of Scott. Because 
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all the components of the system are software controlled and software does all of the 
measurements of the system of Scott, the sensors must necessarily utilize the claimed 
software calls in order to function in the system of Scott. 
Regarding claim 17: 

Scott teaches wherein said one or more sensors are installed on a network and 
access said various components on said application as a client in col. 7 lines 39-50. 
Regarding claim 18: 

Scott teaches wherein said one or more sensors measure the response time and 
availability of various external resources or services required by said various 
components of said application in col. 1 lines 45-47, lines 55-60, col. 7 lines 37-39 and 
Fig. 1. 

Regarding claim 19: 

Scott teaches wherein a single component of said application is monitored by a 
plurality of said sensors in col. 1 lines 45-47, lines 55-60, col. 7 lines 37-39 and Fig. 1 . 
Each measurement requires a separate sensor. 

Regarding claim 20: 

Scott teaches wherein said sensors utilize existing performance information in 
col. 1 lines 62-64. 

Regarding claim 23: 

Scott teaches wherein said one or more controllers can modify the behavior of 
said one or more sensors in col. 1 lines 59-60. Changing the polling interval modifies 
the behavior of the sensors. 
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Regarding claim 24: 

Scott teaches wherein said one or more controllers can specify the frequency by 
which said one or more sensors monitor performance characteristics of various 
components of said application in col. 1 lines 59-60. 

Regarding claim 26: 

Scott teaches wherein said one or more controllers can specify the manner in 
which said one or more sensors communicate said performance characteristics to said 
one ore more controllers in col. 1 lines 59-60. Changing the polling interval is 
equivalent to specifying the manner in which the sensors communicate with the 
controllers. 

Regarding claim 27: 

Scott teaches wherein the actuators may effect modification of the behavior of. 
discrete components of said application in col. 1 lines 10-16. Each application server 
and the software controlling it represent a discrete component of the application. 

Regarding claim 28: 

Scott teaches wherein said actuators may modify the user interface of said 
application in the Abstract lines 11-15. The examiner is interpreting the term user 
interface to encompass all parts of the interface between the user and the requested 
data, thereby including the connections that are made through to the application server, 
and not solely a graphical user interface. 

Regarding claim 29: 
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Scott teaches wherein said actuators may restrict the functionality of said 
application in col. 2 lines 10-16 and col. 7 lines 48-53. If a particular application server 
is restarted and therefore unable to be used, the functionality of the overall application is 
curtailed. 

Regarding claim 30: 

Scott teaches wherein said actuators may be embedded in the code of said 
application. This limitation is inherent to the function of the system of Scott. Because 
all the components of the system are software controlled, the actuators must 
necessarily be embedded in the application code. 

Regarding claim 31: 

Scott teaches wherein a plurality of actuators may be utilized to modify the 
behavior of one or more components of said application in col. 1 lines 50-52, col. 2 lines 
4-9 and col. 7 lines 48-50. The presence of more than one application server requires 
more than one actuator to effect a restart or a masking of each server individually. 

Regarding claim 35: 

Scott teaches wherein a single controller is utilized in Fig. 1 . 
Regarding claim 38: 

Scott teaches wherein information regarding the performance of said application 
is displayed on said console in col. 7 lines 50-53. 
Regarding claim 39: 
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Scott teaches wherein a user of said system can enter specific rules at said 
console to be applied by said one or more controllers to modify the behavior of said 
application in col. 1 line 63, line 66 and col. 7 line 48. 

Regarding claim 44: 

Scott teaches wherein said console displays messages and alerts generated by 
said system in col. 7 lines 50-53. 
Regarding claim 45: 

Scott teaches one or more sensors for checking the availability and performance 
of external resources or services required by various components of a multi-tiered 
client/server application running on a standard computer system in col. 1 lines 45-47, 
lines 55-60, col. 7 lines 37-39 and Fig. 1 . The software utilized on the system of Fig. 1 
is a multi-tiered client/server application. 

Scott teaches one or more controllers for collecting information from said one or 
more sensors and applying rule-based criteria to said information to determine the 
performance and/or availability of said resources or services in col. 1 lines 48-54, lines 
64-65, col. 2 lines 4-9 and col. 7 lines 48-50. 

Scott teaches one or more actuators for modifying the behavior of said multi- 
tiered client/server application, based on information collected by said one or more 
controllers in col. 1 lines 50-52, col. 2 lines 4-9 and col. 7 lines 48-50. 

Regarding claim 46: 

Scott teaches wherein said multi-tiered client/server application may be web- 
based in Fig. 1. 
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Regarding claim 48: 

Scott teaches wherein said resources and said services may be supplied by 
system connected via a network in Fig. 1 . 
Regarding claim 49: 

Scott teaches wherein said sensors, controllers, actuators and consoles 
communicate via said network in Fig. 1. 
Regarding claim 51: 

Scott teaches one or more sensors wherein said sensors measure performance 
characteristics of various components of an application and wherein said one or more 
sensors are embedded in the application code of said various components of said 
application in col. 1 lines 45-47, lines 55-60, col. 7 lines 37-39 and Fig. 1 . Because all 
the components of the system are software controlled and software does all of the 
measurements of the system of Scott, the sensors must necessarily be embedded in 
the application code. 

Scott teaches one or more controllers in col. 1 lines 48-54, lines 64-65, col. 2 
lines 4-9 and col. 7 lines 48-50. 

Scott teaches one or more actuators in col. 1 lines 50-52, col. 2 lines 4-9 and col. 
7 lines 48-50. 

Regarding claim 52: 

Scott teaches one or more sensors wherein said sensors measure performance 
characteristics of various components of an application and wherein said one or more 
sensors utilize software calls to an operating system supporting the execution of said 
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various components of said application in col. 1 lines 45-47, lines 55-60, col. 7 lines 37- 
39 and Fig. 1 . Because all the components of the system are software controlled and 
software does all of the measurements of the system of Scott, the sensors must 
necessarily utilize the claimed software calls in order to function in the system of Scott. 

Scott teaches one or more controllers in col. 1 lines 48-54, lines 64-65, col. 2 
lines 4-9 and col. 7 lines 48-50. 

Scott teaches one or more actuators in col. 1 lines 50-52, col. 2 lines 4-9 and col. 
7 lines 48-50. 

Regarding claim 53: 

Scott teaches one or more sensors wherein said sensors measure performance 
characteristics of various components of an application and wherein a single component 
of said application is monitored by a plurality of said sensors in col. 1 lines 45-47, lines 
55-60, col. 7 lines 37-39 and Fig. 1 . Each measurement requires a separate sensor. 

Scott teaches one or more controllers in col. 1 lines 48-54, lines 64-65, col. 2 
lines 4-9 and col. 7 lines 48-50. 

Scott teaches one or more actuators in col. 1 lines 50-52, col. 2 lines 4-9 and col. 
7 lines 48-50. 

Regarding claim 54: 

Scott teaches one or more sensors in col. 1 lines 45-47, lines 55-60, col. 7 lines 
37-39 and Fig. 1. 

Scott teaches one or more controllers wherein said one or more controllers can 
modify the behavior of said one or more sensors and said one or more controllers can 
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specify the frequency by which said one or more sensors monitor performance 
characteristics of various components of said an application in col. 1 lines 48-54, lines 
59-60, lines 64-65, col. 2 lines 4-9 and col. 7 lines 48-50. 

Scott teaches one or more actuators in col. 1 lines 50-52, col. 2 lines 4-9 and col. 
7 lines 48-50. 

Regarding claim 55: 

Scott teaches one or more sensors wherein said sensors measure performance 
characteristics of various components of said application in col. 1 lines 45-47, lines 55- 
60, col. 7 lines 37-39 and Fig. 1. 

Scott teaches one or more controllers wherein said performance characteristics 
are communicated to said one or more controllers and wherein said one or more 
controllers can specify the manner in which said one or more sensors communicate 
said performance characteristics to said one or more controllers in col. 1 lines 48-54, 
lines 59-60, lines 64-65, col. 2 lines 4-9 and col. 7 lines 48-50. Changing the polling 
interval is equivalent to specifying the manner in which the sensors communicate with 
the controllers. 

Scott teaches one or more actuators in col. 1 lines 50-52, col. 2 lines 4-9 and col. 
7 lines 48-50. 

Regarding claim 56: 

Scott teaches one or more sensors in col. 1 lines 45-47, lines 55-60, col. 7 lines 
37-39 and Fig. 1. 
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Scott teaches one or more controllers wherein said one or more controllers 
decide upon a course of action based on measurements of performance characteristics 
on an application in col. 1 lines 48-58, lines 64-65, col. 2 lines 4-9 and col. 7 lines 39-50. 

Scott teaches one or more actuators wherein said one or more controllers send 
messages to said one or more actuators to effect modification of the behavior of said 
application and wherein said actuators may be embedded in the code of said 
application in col. 1 lines 50-52 and col. 7 lines 49-50. Because all the components of 
the system are software controlled, the actuators must necessarily be embedded in the 
application code. 

Regarding claim 57: 

Scott teaches one or more sensors in col. 1 lines 45-47, lines 55-60, col. 7 lines 
37-39 and Fig. 1. 

Scott teaches one or more controllers wherein said one or more controllers decide upon 
a course of action based on measurements of performance characteristics on an 
application in col. 1 lines 48-58, lines 64-65, col. 2 lines 4-9 and col. 7 lines 39-50. 

Scott teaches one or more actuators wherein said one or more controllers send 
messages to said one or more actuators to effect modification of the behavior of said 
application and wherein a plurality of actuators may be utilized to modify the behavior of 
one or more components of said application in col. 1 lines 50-52, col. 2 lines 4-9 and 
col. 7 lines 48-50. The presence of more than one application server requires more 
than one actuator to effect a restart or a masking of each server individually. 
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Claims 50, 58 and 59 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Gardiner et al. 

Regarding claim 50: 

Gardiner teaches one or more sensors in col. 3 lines 11-14. 

Gardiner teaches one or more controllers wherein said one or more controllers 
decide upon a course of action based on measurements of performance characteristics 
of components of said application and wherein said one or more controllers generate 
messages to other of said one or more controllers in col. 4 lines 25-28 and Fig. 1 . Each 
FME contains a controller. 

Gardiner teaches one or more actuators in col. 3 lines 1 1-25. 

Regarding claim 58: 

Gardiner teaches one or more sensors in col. 3 lines 11-14. 

Gardiner teaches one or more controllers wherein said one or more controllers 
decide upon a course of action based on measurements of performance characteristics 
of components of said application in col. 4 lines 25-28 and Fig. 1 . Each FME contains a 
controller. 

Gardiner teaches one or more actuators wherein said one or more controllers 
send messages to said one or more actuators to effect modification of the behavior of 
said application and wherein a single component of said application may be affected by 
a plurality of actuators in col. 3 lines 11-25. Each component has both an error handler 
and a fault handler. 

Regarding claim 59: 
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Gardiner teaches one or more sensors in col. 3 lines 11-14. 
Gardiner teaches one or more controllers wherein a plurality of controllers 
arranged in a master/slave hierarchy are utilized in Fig. 1 . 

Gardiner teaches one or more actuators in col. 3 lines 1 1-25. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 

USPQ 459 (1966), that are applied for establishing a background for determining 

obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 37 and 60 are rejected under 35 U.S.C. 103(a) as being unpatentable 

over Scott et al. 

Regarding claims 37 and 60: 

The teachings of Scott are outlined above. 

Scott does not explicitly teach processors arranged in a process group. Scott 
does, however, teach multiple load managers. 
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The examiner takes official notice that process groups were well known and 
widely used by those of ordinary skill in the art at the time of applicant's invention. 

It would have been obvious to one of ordinary skill in the art at the time of 
invention to combine the multiple load managers of Scott with the concept of a process 
group. 

One of ordinary skill in the art at the time of invention would have been motivated 
to combine the teachings because the system of Scott, which manages connections of 
a web based application based on the load characteristics gathered and processed by 
the load managers, has an inherent need for the state of the information of the load 
managers to be consistent and coherent. If the states of the various load managers 
were not consistent and coherent, the system of Scott could not function properly and 
any benefit of load management would easily be lost. A process group meets the 
inherent need of Scott for a coherent and consistent state among the multiple load 
managers. 

Allowable Subject Matter 

Claims 12, 21, 22, 25, 32, 33, 34, 36, 40, 41, 42 and 43 are objected to as being 
dependent upon a rejected base claim, but would be allowable if rewritten in 
independent form including all of the limitations of the base claim and any intervening 
claims. 

The following is a statement of reasons for the indication of allowable subject 
matter: Prior art was not found that explicitly teaches or fairly suggests wherein said 
one or more controllers generate messages to other of said one or more controllers as 
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outlined in claim 12. Prior art was not found that explicitly teaches or fairly suggests 
wherein said sensors monitor performance characteristics explicitly identified by said 
user as outlined in claim 21 . Prior art was not found that explicitly teaches or fairly 
suggests wherein said sensors can be generated and placed by said system as outlined 
in claim 22. Prior art was not found that explicitly teaches or fairly suggests wherein 
said one or more controllers can specify the type of performance characteristics to be 
monitored as outlined in claim 25. Prior art was not found that explicitly teaches or fairly 
suggests wherein multiple instances of an actuator may be deployed across replicated 
instances of external resources or services as outlined in claim 32. Prior art was not 
found that explicitly teaches or fairly suggests wherein a single component of said 
application may be affected by a plurality of actuators as outlined in claim 34. Prior art 
was not found that explicitly teaches or fairly suggests that the plurality of controllers is 
arranged in a master/slave hierarchy as outlined in claim 36. Prior art was not found 
that explicitly teaches or fairly suggests wherein said console may communicate directly 
with said one or more sensors as outlined in claim 40. Prior art was not found that 
explicitly teaches or fairly suggests wherein said console may communicate directly with 
said one or more actuators as outlined in claim 41 . Prior art was not found that explicitly 
teaches or fairly suggests wherein said console may communicate with said one or 
more sensors or said one or more actuators through said one or more controllers as 
outlined in claim 42. Prior art was not found that explicitly teaches or fairly suggests 
wherein a user can enable or disable individual ones of said one or more sensors or 
said one or more actuators as outlined in claim 43. These limitations are considered 
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allowable only when taken in combination with all limitations of the base claim and any 
intervening claims. 

Response to Arguments 

Applicant's arguments with respect to claims 1-46 and 48-60 have been 
considered but are moot in view of the new ground(s) of rejection. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The prior art not relied upon contains elements of the instant 
claims and/or represents a current state of the art. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Marc M Duncan whose current telephone number is 
703-305-4622. The examiner's telephone number as of October 15 th , 2004 will be 571- 
272-3646. The examiner can normally be reached on M-T and TH-F 6:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Robert Beausoliel can be reached on 703-305-9713. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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